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January 17, 2018 

 

Town of Philipstown Town Board 

238 Main Street 

P.O. Box 155  

Cold Spring, NY 10516 

Via email 

 

Re:  Proposed “Safe Storage of Firearms” Law 

 

To the Hon. Richard Shea and Hon. Philipstown Councilmembers:  

  

I want to thank everyone in attendance tonight for taking the time to voice their opinions in a 

public forum such as this. Taking part in the process of making a law or laws is very important, 

and in the United States we are indeed privileged to be able, as citizens, to voice our opinions 

directly to our elected officials—our lawmakers—without fear of retribution. 

  

I cannot attend this meeting tonight, as I have a prior commitment. However, I am sending this 

letter so that it can become part of the official commentary of the discussion of this law. I hope it 

will be read into the record, although I certainly understand the time constraints that accompany 

a public discussion on a controversial law. 

 

I want to make it clear that I am discussing this law from two different viewpoints. One is as a 

resident of Putnam County, an attorney, and a citizen of the United States who has written and 

lectured on these issues over the past twenty years. In other words, they are the comments of a 

private citizen. The other viewpoint is that of the District Attorney of Putnam County whose 

office, theoretically, could be called upon to prosecute a case pursuant to this law.   

 

As always, and with good cause to believe so, I presume the Philipstown town council is 

presenting the discussion of this law with good intentions. Without further introduction, these are 

my comments: 

  

I. CONSTITUTIONAL CONCERNS 

  

The Supreme Court of the United States in District of Columbia v. Heller has made it quite clear 

that there is a constitutional right to bear arms and to be able to defend oneself in one’s home. 

Self-defense in a dangerous situation in one's home usually requires quick access to the kind of 

defensive weapons contemplated in District Columbia v. Heller, i.e., handguns, legal rifles, and 

shotguns.  

 



The Court in Heller unequivocally struck down a Washington, D.C. law which required 

handguns in a home to be “unloaded and dissembled or bound by a trigger lock or similar 

device." The decision specifically addresses the locking requirement and found it to be 

unconstitutional.  

 

The proposed Philipstown law, in the very first sentence requires that firearms be kept locked or 

stored securely. “Stored securely” means keeping the weapons in a locked container. Therefore, 

before this proposed law gets past the first sentence it is constitutionally violative of the 2nd 

Amendment rights of citizens as set forth in Heller. Indeed, Heller specifically addressed locking 

restrictions such as those contemplated by the proposed Philipstown law, and the court ruled as 

follows: 

  

This [locking devices] makes it impossible for citizens to use them 

for the core lawful purpose of self-defense and is hence 

unconstitutional. (Emphasis added) 

  

Accordingly, any law requiring that lawful defensive weapons be locked in a safe deposit box, or 

disabled by use of a locking device if that gun is not in the “immediate possession or control” of 

the owner is an unconstitutional infringement of the right to self-defense in the home.  

 

Furthermore, that the proposed law is violative of Heller is found in the proposed law’s own 

language, for it is stated clearly that these restrictions would prevent unauthorized access or 

disable the firearm (Emphasis added). Such restrictions are exactly what was struck down as 

unconstitutional in Heller.  

 

There is no question, therefore, that this law is in direct contravention of the Supreme Court’s 

ruling in Heller. As a result, this law may be challenged, and perhaps at no small expense to the 

Philipstown taxpayer. 

 

II.  THE PURPOSE OF THE LAW 

 

The purpose of the proposed law states a good intention, “to prevent theft and or access by 

children and others who should not have access to firearms.” (Presumably “others” are those 

who would use such weapons for illegal purposes.)  

 

However, no governing body can curtail the constitutionally protected rights of United States 

citizens simply because that governing body has good intentions. Keeping guns out of the hands 

of criminals or young children is something that is a laudable goal--but it cannot be 

accomplished at the expense of the 2nd amendment right of self-defense in the home as 

definitively established in Heller. To permit this would empower any town board to require a 

whole host of laws restrictive of constitutional rights so long as that board had a good intention: 

Preventing children from watching violent television shows or movies; requiring that knives be 

kept under lock and key; requiring all medicine cabinets in a home to have a combination lock; 

requiring all firearms owners who have children in the local school system to register their 

weapons with the school district so that appropriate notices can go out to parents who don’t want 

their children to visit such homes, etc. The list can go on.  



 

The point is that if a local town board “finds” there is a theoretical danger in that town
1
 to 

children, or that there is a theoretical concern that a burglary may result in a gun being stolen, 

that town board cannot address those concerns by restricting the constitutional rights of citizens. 

  

III. ENFORCEMENT CONCERNS 

  

The law is constitutionally impractical and realistically unenforceable. There is a constitutionally 

mandated protection from such a law, and that protection is the 4th Amendment protection 

against unlawful search and seizure. There is no legal way for any law enforcement agency to 

enforce the law absent illegal spying or entry into the home of a citizen. How would a police 

officer or Sheriff’s Deputy know if someone was following the directive unless he or she was 

looking through a window of the homeowner? This is clearly never going to happen, nor would 

it be tolerated by any court. 

 

The only other possible method of enforcement would be pursuant to a lawful search of the home 

via search warrant on an unrelated matter. This brings up a host of theoretical scenarios and 

defenses which are too lengthy to detail here. It is sufficient to say that enforcement of the law is 

realistically impossible to achieve absent unlawful surveillance.  

 

IV. DEFINITIONAL CONCERNS 

  

 A) The law uses the term “immediate possession or control.” There is no definition of 

this term, and no statement as to why this term is used as opposed to some other restrictive 

directive. That aspect of the law makes it, in my opinion, void for vagueness. 

 

 B) One version of the law that I have seen states the following: 

 

No owner or custodian of a firearm shall leave such firearm out of 

his or her immediate possession or control in a residence without 

either 

 

(1) having physically delivered it to a lawful custodian 

(2) having placed it in a locked container 

(3) having disabled it with a safety locking device appropriate to 

the firearm. (Emphasis added) 

 

Again, it is unclear what is meant by “immediate possession or control”. However, requiring a 

locked container and/or a safety locking device is clearly violative of the decision in District of 

Columbia v. Heller. The town is therefore defining and requiring a device which under these 

circumstances is unconstitutional. 

 

 

 

 

                                                           
1
 I am not sure what statistics exist which show that in Philipstown this is an actual problem. 



V.  OTHER CONSIDERATIONS 

 

 A.  The proposed law states the following: 

 

In order to encourage reports to law enforcement agencies of lost 

or stolen firearms pursuant to New York State Penal Law Section 

400.10, a person who files a report with a law enforcement agency 

notifying the agency that a handgun has been lost or stolen shall 

not be subject to prosecution for violation of this chapter. 

 

A firearm being “lost”—as far as I can tell—has nothing to do with this law, so I do not know 

why this is included. In addition, there appears to be an unfortunate presumption that a firearm 

being stolen would be the result of a violation of this proposed law. A legal presumption in this 

type of law is ill-advised. 

 

 B.  Laws are important. They should be considered dispassionately and with an eye 

toward the effect the law will have toward its stated end, and must always be considered in the 

light of important Constitutional considerations.  

 

A law that cannot be enforced is pointless and unimportant. Passing such a law encourages a 

disrespect for law and the lawmaker. If a law is to be ignored and cannot realistically be 

enforced, as is certainly the case with this proposed law, then it should not be passed.  

 

Some may feel that a law, however impractical, can and should be passed in order to “send a 

message.” There are many such "message" laws and/or resolutions on the books in many towns, 

and there is something to be said for such a sentiment under some narrow circumstances. 

However, the message that will be sent if this particular law is passed is that a town can 

disregard a constitutional mandate set forth by the Supreme Court of the land, and it would 

encourage a disrespect for the law and the legislative body which created it. It would also set a 

precedent which should never be encouraged, that is, a legislative body ignoring the 

constitutional rights of its constituents; and regardless of whether or not this is the intent, it will 

be the result.  

 

I offer these comments to all in the spirit of open discussion and thoughtful consideration. 

 

Very truly yours, 

 

Robert Tendy 

 

 

Via email to: 

 

Hon. Richard Shea @ supervisor@philipstown.com 

Hon. Nancy Montgomery @ nmontgomery@philipstown.com 

Hon. John VanTassel @ jvantassel@philipstown.com 

Hon. Robert Flaherty @ rflaherty@philipstown.com 
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Hon. Michael Leonard  @ mleonard@philipstown.com 

Hon. Tina M. Merando @ townclerk@philipstown.com 
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